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IN THE

United States Circuit Court of Appeals

FVR THE NINTH CIRCUIT.

M.E. ROGERS, etal, x

Appellants,

vs.

THE DE SOTO PLACER MINING
(
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I

In the Matter of the Petition of M. E. Rogers,

Albert Larsen and J. McDonald, to Have the

De Soto Placer Mining Company Declared

Bankrupt.

BRIEF FOR APPELLANTS.

STATEMENT OF THE CASE.

April 7th, 1904, these appellants filed in the District

Court, for the District of Alaska, Second Division,

their amended petition to have the appellee declared a

bankrupt (Tr., pp. 13-32).



The petition was verified by James W. Bell, one of

the attorneys for the petitioners. The affidavit of veri-

fication vv^as as follows (Tr., p. 32) :

" United States of America,

" District of Alaska.—ss.

" James W. Bell, being first duly sworn, deposes and

" says: that he is an attorney at law, duly admitted to

" practice, and is actively engaged in the practice of

" law before the United States District Court for the

" District of Alaska, Second Division; that he has full

" authority to appear for the above-named petitioners

" in the above entitled matter; that he has read the fore-

" going amended petition, knows the contents thereof,

" and believes the same to be true ; that affiant's knowl-

*' edge of the matters and things set forth in said peti-

" tion are derived from statements under oath received

" from petitioners from Seattle, Washington, during

" the present winter, and from certified copies of the

" records of respondent's properties in the District of

" Alaska. Affiant makes this verification for the reason

" that said petitioners are not now within the jurisdic-

" tion of this Court, and are unable to make this veri-

" fication.

"JAS. W. BELL,
" Subscribed and sworn to before me this 4th day of

" April, 1904,

" (Notarial Seal) VIOLA C. ORTON,
" Notary Public in and for the District of Alaska."



Thereupon the respondent moved "to dismiss the pro-

" ceedings in this case and to strike the petition, for the

" reason that said petition is not verified according to

" law, * * * whereupon the Court stated that, in

" its opinion, the verification was not sufficient" (Tr.,

pp. 35 and 36).

April 9th, 1904, a second amended petition was filed

(Tr. pp. 38-57). This petition was also verified by at-

torney. The affidavit is as follows: (Tr. p. 57).

*' United States of America,

*' District of Alaska.—ss.

" James W. Bell, being first duly sworn, on his oath

'* deposes and says : That he is the attorney for the pe-

** titioners named in the foregoing amended petition,

"and that the statements therein contained are true;

" that the reason why this verification is made by af-

" fiant instead of by said petitioners in person, is because

" said petitioners are all without the District of Alaska,

" and for that reason unable to verify said petition ; that

" affiant is an attorney of this Court, and has been duly

" authorized to institute and conduct the proceedings

" herein.

"JAS. W. BELL.

"Subscribed and sworn to before me this 9th day of

" April, 1904,

"JOHN H. DUNN,
" Deputy Clerk, U. S. District Court, District of

" Alaska, 2d Div., residing at Nome."



Again the respondent moved the Court "to dismiss

" these proceedings, and that the petition of petitioners

" be stricken, upon the ground that the second amended
" petition is not verified according to law." The mo-

tion was granted by the Court and the proceedings were

dismissed (Tr. p. 6i), and judgment of dismissal en-

tered (Tr. p. 62) . From that judgment the petitioners

appeal (Tr. p. 69).

ASSIGNMENT OF ERRORS.

I.

The Court erred in holding that the second amended

petition was not verified according to law.

II.

The Court erred in dismissing the the petition.

III.

The Court erred in dismissing the proceedings.

IV.

The Court erred in ordering and entering judgment

of dismissal of the petition.

V.

The Court erred in ordering and entering judgment

of dismissal of the proceedings.



BRIEF OF ARGUMENT.

The Affidavit of Verification Was Sufficient.

The sole requirement of the Bankruptcy Act relative

to verification of pleadings is found in section i8, sub-

division C: "All pleadings setting up matters of fact

'* shall be verified under oath."

That the verification may be made by the attorney

under the circumstances set forth in this affidavit has

been frequently decided.

In the Southern District of California, Judge Wel-

born in re Herzikopf (ii8 Fed., ici) says: "The veri-

" fication to the creditors' petition is, on its face, suflfi-

" cient. The bankrupt act does not require a petition in

" involuntary bankruptcy to be verified by the creditor

" personally, although, where the creditor is present,

" and the facts are within his knowledge, he doubtless

" ought to make the verification. Section I of said act,

"however, contains this definition: 'Creditor shall in-

clude any one who owns a demand or claim provable

in bankruptcy, and may include his duly authorized

agent, attorney or proxy.' General Order No. 4

seems to give to the attorney of a bankrupt or

" creditor power to do any act in the bankruptcy matter

" which the bankrupt or creditor might do personally,

" and requires no other evidence of his authority than

" the fact of his admission to practice in the Circuit or

" District Court. * * * It should be made to appear

((

<



" by the affidavit or otherwise, that the petitioning cre-

" ditor is a non-resident of the district; and this fact by

" the way, does appear from the affidavit in the case at

" bar. Moreover, said affidavit being positive in its

" terms, and not upon information and belief, it must

" be assumed that the facts are within the knowledge of

" the affiant."

In re Vastbinder (126 Fed., 417) it is said: "There

"can be no doubt as to the right of an attorney in fact

" to make the necessary oath when the facts are within

" his own knowledge ; and this will be assumed when
" the oath is in positive terms."

In re Hunt (118 Fed., 282) it is said: "As it is not

" declared that the petition shall be verified by the cred-

" itor in person, the verification will be sufficient if

" made by the agent or attorney representing the credi-

" tor, it being made to appear that the affiant has knowl-

" edge of the facts verified."

All the requisite elements are present in the affidavit

(i) affiant is an attorney of the Court, and there is the

further allegation of authorization; (2) the petitioners

are without the District of Alaska; and (3) the state-

ment that the allegations of the petition are true is posi-

tively made.

Indeed we might go farther and contend that the af-

fidavit to the prior petition was sufficient. There it is

deposed that affiant knows the contents of the petition

and believes the same to be true; that his knowledge is



derived from petitioners' statements under oath and

from certified copies of the records of the District of

Alaska. This verification is substantially identical v^^ith

those held to be sufficient in re Cheguasset Lumber Co.

(ii2 Fed., 56).

In the premises it is respectfully submitted that the

judgment of the Court below be reversed.
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